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Supreme Court of tho Hawaiian Islands--I- n

Banco April Term 1886
AIare P Robixsox vs L G SbesovicHj

J M Grat axd E Levey Ltoxs axd
Ievet Garnishee

rnronc jtjtjd c j axd sicuitt and tbestok j j
Opinion of Hit Court per JUDD C J

This is an action of assumpsit to recover
the sum of 900 for price of certain bana-
nas

¬

sold and shipped by plaintiff to de ¬

fendants in San Francisco
The verdict of the Jury vas for plain ¬

tiff for amount claimed vrith interest The
case comes to us by exceptions of the de-

fendants as follows
L The defendents excepted to the ad-

mission
¬

in evidence of certain receipts lor
the bananas shipped per steamer to Ii
Levey San Francisco signed in Honolulu
by one Henry Davis on the ground that
there was not sufficient evidence that Davis
was defendants agent It was an im-

portant
¬

question of fact in the case for
the jury to pass upon whether Davis was
the agent of defendants for if he as their
agent accepted the bananas they would
be held liable

Upon this there was much evidence ad-
duced

¬

by plaintiff But as it was loft to
the juryj to say whether they were satis-
fied

¬

from the evidence that Davis was de-

fendants
¬

agent his receipts in this ca-
pacity

¬

were admissible otherwise the ovi
dence of his agency ivonld bo without
final effect

IL Tho Court was requested by de-
fendants

¬

counsel to charge If the inn- -

find that the plaintiff consigned to defend¬

ants the bananas tho price of which this
action is brought to recover and that there
was no obligation under tho contract for
defendants to receive them then those
shipments were mado at tho exclusive risk
of the plaintiff

The Court could not in view of tho evi
dence adduced justly charge in the terms
as requested for as above intimated there
was evidence tending to show that the
bananas for the price of which this action
was brought wero accepted and received
from plaintiff in Honolulu by defendants
agent and by him shipped to defendants
in tho same invoice with bananas pro-
cured

¬

from other sources and both lots
were intermingled and taken to defend¬

ants storo in San Francisco and sold in¬

discriminately so it was impossible to say
what the bananas from plaintiff realized
Tho Court properly charged that under
such circumstances if the jury found that
that the plaintiffs bananas were good mar-
ketable

¬

bananas properly packed the de-

fendants
¬

were liable for the highest price
obtained for any of the lot

HI The Court was requested to charge
If tho jury finds thatdefendants exer-

cised
¬

reasonable care in the preservation
and disposal of those plaintiffs bananas
and that no more was realized from the
sale thereof than is stated in the accounts
rendered by defendants to plaintiff they
must find for defendants The Court
charged that if the jury found that de
fondants took the same care of plaintiffs
bananas that they did of other bananas
and took the same care to obtain the best
price and that the price they obtained was
the best that could be obtained then they
must find for defendants We think the
Court w as right especially in view of tho
charge already given above

If defendants had mingled plaintiffs
goods with their own so that they could
not be distinguished they were bound to
exercise the same care in their preserva-
tion

¬

and disposition as they exercised to ¬

ward their own goods
This would hold them to a greater de¬

gree of care than merely reasonable care
The fourth request was as follows If

the jury find from tho evidence that deceit
was practised upon defendants in the
shipments of bananas they will find for
the defendants

This the Court declined as no evidence
had gone to the jury tending to show that
any deceit had been practiced This was
right A Court may properly decline to
give instructions to a jury when the ques-
tion

¬

upon which the instructions are de
sired is not raised by the evidence
AVendell and Moulton 2G N H 41 It is
not erroneous in a Judge to decline in¬

structing tho jury in the manner requested
by either party when the instructions
prayed for are not founded in tho evi-
dence

¬

or not applicable to tho case Drake
vs Curtis 1 Uusu ovb A party iias no
occasion and no rijmt to frame an hy
pothesis not founded in the evidence and
to ask for the instructions of the Court
upon such a state of things Rice vs
Porter 17 2sT H 137

The counsel for defendants also except
to the charge of the Court in saying in
substance that there was no evidence on
what date the different consignments were
sold nor the names of tho persons to
whom they were sold and as one of tho
witnesses testified that he saw the bananas
in defendants store one week after their
arrival the jury might fairly draw the in-

ference
¬

that tho defendant may have sold
them to himself It is not indicated to
us in what manner this observation of
the Court was not a fair comment on the
evidence If it be true as testified to by
one of defendants witnesses that the ban-
anas

¬

were seen by him in defendents storo
one week after their arrival and he sold
them indiscriminately with his own ban
anas to purchasers in small lots keeping
no separate account of what the plaintiff s
bananas brought this transaction would
amount to taking plaintiffs goods over to
himself and he would thus be accountable
for the highest price he obtained for any
This is but a repetition of exception III
considered above

Exceptions overruled
F M Hatch for plaintiff P Neumann

and W A Whiting for defendants
Honolulu June 8 1SS6

Subsequently to tho signing of the fore-

going
¬

decision counsel for the defendants
Sled a brief which they requested the
Court to consider previous to filing its
opinion

We have carefully consideredsuch brief
and the arguments and authorities cited
but see no reason to alter tho decision be
foro arrived at

Honolulu September 16 18SG
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snpromo Court of tho Hawaiian Islands
In Banco Octobor Term 1886

Pom k vs TVIahulua w

EEFOEE JUDD C J ItCULLY XXD PEESTOX J 3
Opinion of the Court hy iTCULLY J

Wo take the opinion of the Chief Jus-
tice

¬

who heard this case and from whoso
decreo this appeal is made for the opinion
of the Court hereby affirming the said
decree and refer for tho statement of the
case and the analysis and raumc of tho
evidence to that opinion

We have carefully examined tho evi
dence as taken by the Clerk and consider
it m connection with tho
before us

2

argument made

In tho conflict between tho plaintiffs
and the defendants witnesses wo prefer
to give credit to the latter

Their testimony is characterized by
statements of circumstances which are
particular and probable consistent and
unlikely to be invented

The conveyance to this defendant for a
small or a nominal consideration was
well supported and reasonable The alle-
gation

¬

of undue influence is without
proof

Tho decreo is affirmed
A Rosa for plaintiff W A Kinney for

defendant
Honolulu October 23 1886

Supremo Court of the Hawaiian Islands
In Banco October Term 1886

Kalua w vs S Selig Administrator of
Estate of Ahtjxa Deceased

unroBc jddd c j sictjlly AND rEESTON 3 3

Opinion li MCULLY J
Assumpsit verdict for tho plaintiff
Upon exceptions to tho verdict as against

tho law and the evidence and motion for
a new trial tho Chief Justice holding tho
term ordered a now trial The plaintiffs
bill of exceptions to this order sotting
forth the evidence given in the case and
the instructions in law given to the jury
is tho matter before the Court

The evidence shows that Ahuna at a
date in 1SS4 wont to tho mother of the
plaintiff then a girl of fifteen attending
school In the ovidenco riven bv tho erirl
and her mother tho phraseology used is
that Ahuna wished to engage her to do
household and housekeeping work such
as coolang wasmng sweepmsr rooms
mating beds sowing The girl and
her mother assented and shortly af
ter went to the residenco of Ahuna
Tho mother at that time remained five
days lodging at Ahunas occupying a
bedroom by herself The plaintiff the
first night cohabited with Ahuna and
continued this cohabitation for tho two
years up to tho day of his death There
is no evidence showing that sho objected
to this in tho beginning or at any time
afterwards There is no evidence that she
was coerced or was deceived

Sho testifies that Ahuna engredher
for a long time he didnt mention tho
number of years he said I was to live a
number of years with him My mother
was paid for Ahunas injuring me when I
came to live with him one hundred dol-
lars

¬

The force of the whole evidence is that
she voluntarily did what her mother with
herself had bargained that she should do
became Ahunas mistress

That she did become his mistress and
lived in that character bearing him one
child in his lifetime is we believe not con-
tested

¬

by the plaintiff
There is a conflict of testimony as to the

amount of labor which sho performed
The weight of testimony in our view sun- -

ports that she did not sustain the charac-
ter

¬

and do tho work of a servant she
merely did what the wife of Ahuna might
have done

Ahuna had no wife tho plaintiff was tho
only female on his premises there wero
several men servants including a cook

Tho contention of tho learned counsel
for the plaintiff is that there was a bona

Tcftf contract for labor service merely and
that the service was performed and that
Ahuna and his estate could not bo re-

lieved
¬

from his assumpsit by tho after se-

duction of the girl
Tho proposition of law is right and is

not disputed If the agreement of tho
girl did not originally contemplate her be-

coming
¬

Ahunas mistress but was for
proper domestic service and such service
was performed a subsequent seduction
would not bar the right to recover wages
So the Court charged tho jury that a
contract will not bo avoided because it
may by any probability facilitate an ille-
gal

¬

transaction To render it void tho
connection with the illegal transaction
must be direct and not remote or conject-
ural

¬

but the other services cannot cover
up the fornication if the substantial agree-
ment

¬

was to live with him as a mibtress
The verdict of the jury was contrary to

tho law and the evidence unless it ap-
peared

¬

that there was a contract for service
clear of the immoral bargain

The jury was properly instructed that
they could notin this action give the plain-
tiff

¬

a verdict in compensation for seduc-
tion

¬

In view of tho evidence given it is ap-
parent

¬

that the jury disregarded tho in-

structions
¬

There was no credible and sufficient
evidence to support a verdict upon tho
only ground on which it could bo given

It is transparent from the evidence of
the plaintiff herself that the original bar-
gain

¬

was for her person and we should
stultify ourselves to find any other conclu-
sion

¬

from the euphemistic lanjraajreof the
plaintiff or from tho employment she oc-- J

cupied Herself with
We are of opinion that the trial Justice

might properly have ordered if asked
judgment non obstante veredicto

Upon the same state of facts tho same
result must follow again but tho form of
our judgment must be that the exceptions
are overruled verdict set aside and a new
trial is ordered

It is due to the learned Justice who pre-
sided

¬

at the trial to say that the defend-
ant

¬

desirous of closing the account of the
estate and of getting tho verdict of a jury
on this claim waived the objection to a
minors sueing for wages

Taul Neumann and W A Kinney for
plaintiff S B Dole for defendant

Honolulu October 20 1886
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Bciural SUuJcrttscmcnts

THE EQUITABLE

Life Assurance Society
o the united stjvtjss

No 120 Broadway New York
ESTABLISHED IX 1S39

Issues Policies onall th best Flans among which
are to be found many new departures containing fea ¬

tures not yet In use in other companies aiming to the
comfort and security or the POLICY IIOLDEKS

This Company may be safely called the Pioneer in
most of the important Insurance reforms and for this
reason as well as many others it now transacts thelargest yearly business done by any one company in
the world Policies arc both

HOH FORFEITABLE AND INDISPUTABLE

Assets January 11SS6 Stf5333S750
Liabilities 4 ycr cent valuation 53691148 37

Scnr Lus S13S62JB9 13

SUPPLUS on 2f Y Standard iJ per
cent interest S17435329 10

Surplus over Liabilities on every standard of alna
ation larger than that of any other life assurance
company

XEWAssCEACEinlSS3 95011378 00
uuisiisuuio Assuiuscs 5Kaaanti w
Total paid Policyholders in 1SS5 S 713Sfo9 03
Paid Policyholders since organization S 83211175 C3
Income 16590053 Id

EVERY POLICY BECOMES INCONTESTABLE

As soon as it has been three years in force and it is c
part of the written agreement that every incontestable
policy shall be paid without rebate of interest im
mediately upon the receipt by the Society of satisfac
tory proofs of death
Oflon death claims amountincto39 13692

paidinlSSS
432 were paidMe reryday proofs

were received amonntSl5S9bS
731 v ere paid within Z daj s after

receipt 2637889
SJ3 within 10 dajs 3017789

1003 within GO days 3iCOJHH
10 after GO days 183300

So oltirr Company can thoic a liccordfor Promptntet
approaching that of the EQUITABLE

Even the brief delajs indicated above were owing
to the failure of claimants chiefly at remote points to
furnish promptlythc requisite legal release and not
to any lack of promptness on the part of the Society

Coixtostod Olaixjos JXToxxo
The Society issues a plain and simple contract of

Assurance free from burdensome and technical condi-
tion

¬

NOX FORFEITABLE and INCONTESTABLE
after three years

All Policies as soon as they become incontestable
are Payable IMMEDIATELYupon the receipt of satis ¬

factory proofs of dentil and without the delay of sixty
or ninety d tys usual with other companies

l For pamphlets or rull particular applj to

ALEX J CARTWRIGHT
lllly Agent Hawaiian slaniie

Metropo filan Market

IKjExxs Street
G J WALLER Proprietor

Choicest Meats from Finest Herds

FAMILIES AND SHIPPING

Siroralied on Short Notice

--AND AT TI1E- -

Lowest Market Prices

EA1I Meats delivered from this Market are thor
oaslily cliillcJ immediately after killing by means of a
Ilell tolcman Patent Dry Air Refrigerator Meat so
treated retains all its juiry properties and is guaran ¬

teed to keep longer after delivery than freshly killed
meat lldS 3m

-- 7V S- - HTTOES
Wine Spirit Merchant

N1ERCHAFJT STREET

CAMPBELLS BLOCK

Has on Hand and Offers For Sale

To the Trade and Public the Beit Brands of

ALES WINES SPIRITS
Spcciil attention is drawn to the Celebrated

ALES POETEKS of

E d3 3 3E3 UL23SOS
fVlcKENNAS

KENTUCKY WHISKEYS
AD- -

L QELKIONICOS CHAMPAGNES

Crders filled with Promptness and at the usual Prices

for any of the Brands of

Gins Brandies Whiskeys
OR BITTERS

USUALLY OBTAINED IN THIS MAIiKET

JAn experience of several years ill the WINE
SPIRIT Easiness is a guarantee that the interests of
ustomera will be properly gcrTcd 1131 3m

HAWAIIAN SOAP W0BKS

HAWAIIAN SOAP COMPANY

aianufacturrm and Dealers In

ALL KINDS OF SOAPS
Leleo King- Street IlonoltUn

Beef Mntton and Goat Tallow wanted Order left a
Bolles Cos Queen Street will meet with promptat
tention 10M5 ly

ADDRESS AVU BUSINESS CARDS HEAT
the Gazette Office

KmPZf3agps WJSWifaw f jPT 35 s

general fttoertiscments

CALIFORNIA

r - u

uO

Tho growth and manufacture of Puro Wines in California lias nurnriaed tho iiiokI gnriK
uiiie Although small manufacturers through probable iguoranco and carelessness turn out

inferior Wines it has been tho ambition of

Messrs Arpad Haraszthy Co

To produce Wines that aro absolutely Pure and they aro tho ONLY U0USE in Culifornih
that Manufactures FUItE CHAMPAGNES produced by tho natural process

of fermentation in tho Bottlo

Tho importation of MESSRS ARPAD IIARASZTnY COS Wines into this Kingdom
from 7th 1885 to March 3lst 1836 being nearly two third of atj oTiirnt manu ¬

factures put is a guaranty of thoir popvlarity and that tlioy nro far superior lo
any WincB manufactured

Sherry Wine Port Wine Tokery Wine Zinfandel Claret

Table Claret

C
Madeira Sweet Muscat Angelica

Malega Hock Gerke Keisling- -

White Wine Gutedel

Also just arrived direct from Milwaukee in bond

Aii Invoice of Ealks Milwaukee Pilsener Beer

HAMILTON

SjMSBffiSPSBraKSJ

JOHNSON SOLE AGENT

Merchant Street Honolulu
1134 lv

jiiiaiiiiHRI m
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Tiffw

At the Old Stand No 8 Eaahumanu Street
rBBlPB If SPrl IBfsU IIOBp f ii h Hb no w n u fi t- - r e3fjhmhhh hh m h hp e1 pt
K U N UlUBi f Vl anUHHKHBN M MXMHIW t HDUD VI A K- - tca dftwail Wlf

PLUMBING- - in all its branches
Well Pipe all sizes

F8if5
WJUMlMa

Artesian

Uncle Sam Medallion liichmond Tip Top Palace Flora May Contest Grand Prizo
New UivalOper DerbyWren Dolly Gypsy Qneen Panseyfc ArmyHauResMagnaCliarterlinck
Superior Magnet Osceola Alraoda Cclipse Charter Oak Kimble Inwood and Laundry Stoves
Galvanized Iron and Copper Boilers ror Itangcs Granito Iron Ware Nickel Plated and Plain

Galvanized Iron Water Pipe all sizes and laid on at
Lowest Rates Oast Iron Lead Pipe

HotlSe FHFHIBllilSgGfoodB all kinds
K17BBEK HOSE ALL SIZES AND GIUDES
Lift and Forco Pnmp Cistern Pnmpq Galvanized Iron Sheet Copper ShcetLoadLoad Pipe Tin Plate Water Closets Marble Slabs and Bowls Enameled Wash StardH

CliaiidelieFs Lamps Lantern
PLOWS OF THE LATEST PATTERNS

Our Breakers and Light Steel Plows
Arcall made from ourown patterns and arc thp resultof the experiences of a larse nnmbcr of practical Picntcrs who kindly snsscstcd improvements and changes
in thePIos which had formerly been used here

HAWAII
- 3IB WJI Y IIORNEB ea- y- I have no hesitation
in pronouncing them the very beet Breaking Plow Iever used in this or any other country

MAUI
MKWII COKNWELL says Thcy possets all

the requisites of a first class and pood Plow Jtietthe
thine needed especially for ronh land

and in

King Streets
Goods promptly

hH ly

mm
Hf f

if II

October
together

and Soil

A NEW

8
9

mi Sm

KAUAI
MK L H STOLZ says It plowed a tliindrcd acresor new land partof which was stony a good deal ofit covered with a heavy fjrowlh or I wouldnot wish for a better plow

HAWAII
MIC IIENRY COOPER y- s- The Plows yon sentto Mr Purvis myself are I think-- the most service ¬

able I have yet seen for the work required

OAHU
ME J L RICHARDSON snvs-- -1 speak from ex ¬

perience when I say it is the best Brcakin Plow Iever used

Good Night Safety Oil 150
JUST

SS RECOWRIEHDED BY THE HEW YORK BOARD OF a

Co

Hardware Acricnltural Implements Stoves Kances Honso Furnishinc Goods Pninia nila VntiLubricating Oils Kerosepe OI Silver Plated AVare Lamps Mnteras fllWr8

Jolin F Colburii
Importer Dealer

HAT AND GRAIN
Corner and Maunakea
delivered MutuaITeIephonc387

-- LJiirMIs

PIihjR

Burgundy

INVOICE

Just Ieeeiired

and
Ollmoto

and

Premium Kerosene
L3E30EI-7-E33- D

UNDERWRITERS

Pacific Hardware Limited Fort Street

Importers of Stock
rpAKE XOTICE THAT TUB UN--
LtvOcl WlsaitVTO- -
ATT RISKS

C PAl8 KinRdomAGAniaTupon reasonable terms

IIonoInJaAngnstia 188G
ilSUOP CO
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